
 

Before the 
Federal Communications Commission 

Washington, D.C.  20554 
 
In the Matter of     ) 
       ) 
Federal-State Joint Board on    ) CC Docket No. 96-45  
Universal Service     ) 
       ) 
 

REPLY TO OPPOSITIONS TO  
PETITION FOR RECONSIDERATION OF ETC DESIGNATION ORDER

 
The Independent Telephone & Telecommunications Alliance (ITTA), the 

Western Telecommunications Alliance (WTA), and TDS Telecommunications Corporation 

(TDS) submit this reply to the Oppositions to the ITTA/WTA/TDS Petition for Reconsideration1 

of the ETC Designation Order to reiterate our commitment to preserving the integrity and 

accountability of the federal Universal Service Fund (USF or Fund).  As we made clear in our 

comments on the petitions for reconsideration filed by various wireless interests, our goal is not 

to hinder competition in rural and high-cost service areas or to subject petitioners for eligible 

telecommunications carrier (ETC) designation to burdensome administrative requirements.   

Our proposals are intended to protect consumer expectations and the integrity and 

accountability of the Fund.  Thus, we have supported reasonable requirements designed to ensure 

that USF support is distributed only to carriers that provide “universal” service consistent with 

statutory requirements and subject to comparable obligations with respect to network coverage 

and service quality.  We urge the Commission to adopt these proposals, which will promote the 

judicious administration of the Fund and advance its intended purposes and the Commission’s 

own policy priorities. 

                                                 
1 Petition for Reconsideration of the Independent Telephone & Telecommunications Alliance, Western 
Telecommunications Alliance, and TDS Telecommunications Corp., CC Docket No. 96-45 (June 24, 2005) 
(ITTA/WTA/TDS Petition), seeking reconsideration of Report and Order, Federal-State Joint Board on Universal 
Service, CC Docket No. 96-45, FCC 05-46 (rel. March 17, 2005) (ETC Designation Order or Order). 
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I. THE ITTA/WTA/TDS PROPOSALS ARE NEITHER DISCRIMINATORY NOR 
ANTI-COMPETITIVE 

In their Oppositions to the ITTA/WTA/TDS Petition, wireless carriers repeatedly 

claim that the Petition seeks measures that discriminate against wireless competitive ETCs 

(CETCs) and insulate incumbent local exchange carriers (ILECs) from competition.2  This 

argument is inaccurate and unavailing.  Competition from wireless carriers is not a significant 

concern for ILECs serving rural areas where wireless coverage remains spotty and intermittent.  

Our proposals are not intended to, and should not, hinder wireless carriers from providing 

competitive telecommunications services in rural telephone company service areas.  We seek 

only to ensure that those carriers do not receive federal USF funding for their services unless 

they are prepared to satisfy the statutory obligation to serve the entire designated service area.  

Indeed, our proposals would provide USF support specifically to those carriers that will provide 

the type of ubiquitous and reliable wireless service that could become a meaningful competitive 

threat to the wireline incumbent. 

The wireless carriers’ arguments distract from the statutory obligation they are 

trying to evade.  The key issue here is not whether rural and high-cost customers should have 

access to reasonably-priced wireless services.  We do not dispute that they should.  The real issue 

– the important, statutory issue – is whether the limited resources of the USF should be available 

to fund wireless carriers that have evidenced no concrete commitment to provide their services 

broadly throughout the targeted funding areas.  It is our position that providing support in such 

circumstances is inconsistent with both federal law and sound policy.  Moreover, it is not 
                                                 
2 See Opposition to Petition for Reconsideration of the Alliance of Rural CMRS Carriers, CC Docket No. 96-45, at ii 
(Aug. 4, 2005) (ARC Opposition); Alltel Communications, Inc. Opposition to Petition for Reconsideration, CC 
Docket No. 96-45, at 5-6 (Aug. 4, 2005) (Alltel Opposition); Opposition of CTIA — The Wireless Association, CC 
Docket No. 96-45, at 1 (Aug. 4, 2005) (CTIA Opposition); Opposition of Dobson Cellular Systems, Inc. to Petition 
for Reconsideration of the ETC Designation Order, CC Docket No. 96-45, at ii, 3-4 (Aug. 4, 2005) (Dobson 
Opposition); Nextel Partners, Inc. Opposition to Petition for Reconsideration, CC Docket No. 96-45, at 1-2 (Aug. 4, 
2005) (Nextel Opposition) (collectively, Oppositions). 
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“competitively neutral” to make USF funds widely available to competitive ETCs that do not 

face coverage and service obligations comparable to those imposed on ILECs under state law.3

Contrary to assertions in the Oppositions, the motivation behind both the 

proposals in the ITTA/WTA/TDS Petition and our efforts in this proceeding generally has been 

to protect the long-term viability and integrity of the Fund by ensuring that distribution is limited 

to carriers who evidence a commitment to use USF support for its intended statutory purpose and 

to circumstances in which the public interest will be served by the payment of USF support.4  As 

Chairman Martin has noted, the primary purpose of the Fund is not to promote competition, but 

to ensure that customers in rural and high-cost areas receive telecommunications services and 

rates comparable to those in urban and lower-cost areas.5  That fundamental goal is not advanced 

where support is squandered on carriers committed only to serving populated areas and rural 

highway corridors.6   The public interest in a stable and sustainable USF is also not served where 

support levels paid to CETCs are disproportionate to the benefits realized by consumers from the 

designation of additional ETCs. 

                                                 
3 See ITTA/WTA/TDS Petition at 5-6. 
4 See also Opposition to Petitions for Reconsideration of the National Telecommunications Cooperative Association 
and the Organization for the Promotion and Advancement of Small Telecommunications Companies, CC Docket 
No. 96-45, at 2-3 (Aug. 4, 2005) (NTCA/OPASTCO Opposition). 
5 Memorandum Opinion and Order, Federal-State Joint Board on Universal Service, Highland Cellular, Inc. 
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket 
No. 96-45, FCC 04-37 (rel. Apr. 12, 2004) (Highland Cellular) (Dissenting Statement of Commissioner Kevin J. 
Martin); Second Report and Order and Further Notice of Proposed Rulemaking, Multi-Association Group Plan for 
Regulation of Interstate Services of Non-Price Cap Incumbent Local Exchange Carriers and Interexchange 
Carriers, CC Docket No. 00-256, FCC 01-304 (rel. Nov. 8, 2001) (MAG Order) (Separate Statement of 
Commissioner Kevin J. Martin) (“I have some concerns with the Commission’s policy . . . of using universal service 
support as a means of creating ‘competition’ in high cost areas.”). 
6 We are not arguing that all petitioners for CETC designation fall into this category.  We are simply noting that 
some wireless carriers petitioning for ETC designation have characterized their own intentions this way.  See, e.g., 
Petition for Reconsideration and Clarification of Nextel Partners, Inc., CC Docket No. 96-45, at 4 (June 24, 2005) 
(Nextel Petition).  We therefore ask the Commission to establish criteria and certification requirements that will 
enable the Commission and state regulators to evaluate petitioners’ true intentions and to limit USF funding to those 
that truly plan to make their services broadly available to consumers throughout the rural telephone company service 
areas in which they are seeking USF support. 
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II. APPLICANTS FOR ETC DESIGNATION SHOULD EVIDENCE A 
COMMITMENT TO ACHIEVE NETWORK COVERAGE THROUGHOUT THE 
DESIGNATED SERVICE AREA 

The proposal in the ITTA/WTA/TDS Petition to require petitioners seeking ETC 

designation to provide proof of a commitment and ongoing progress toward achieving ubiquitous 

service coverage is sound, fiscally-responsible policy that should relieve some of the strains on 

the USF while still making support available to carriers dedicated to promoting the goals of the 

USF.  The Commission itself has recognized that the current strains on the Fund are caused at 

least in part by the growing number of wireless CETCs drawing support from the Fund.7  

Moreover, although new funding to existing ILECs arises primarily from the transfer of some 

access charge revenues to explicit USF mechanisms, payments to CETCs (including access 

charge replacement mechanisms paid to wireless CETCs that have never relied on access charges 

to fund their service costs) are growing primarily because of the designation of new ETCs.  It is 

critical that the ETC designation process play a role in ensuring that these new outflows of 

funding go only to carriers that are advancing the goals for which the USF was established.  

Otherwise, consumers in rural and urban areas alike will suffer from higher USF contribution 

levels without corresponding enhancements in the scope of the national telecommunications 

infrastructure.  

Several wireless carriers contend that the ITTA/WTA/TDS Petition sought to 

require ETC petitioners to provide network coverage throughout the service area prior to 

becoming eligible for universal service support.8  Although such a policy would be defensible 

under the statute, we recognize and acknowledge the established Commission precedent that 

                                                 
7 Memorandum Opinion and Order, Federal-State Joint Board on Universal Service, Virginia Cellular, LLC Petition 
for Designation as an Eligible Telecommunications Carrier in the Commonwealth of Virginia, CC Docket No. 96-
45, FCC 03-338, ¶ 31 (rel. Jan. 22, 2004) (Virginia Cellular) (noting Commission’s concern “about the impact on 
the universal service fund due to the rapid growth in high-cost support distributed to competitive ETCs”). 
8 See, e.g., Dobson Opposition at 2-4; Nextel Opposition at 2-3. 
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CETCs may be designated prior to providing service throughout the designated service area.9  

Our position in this proceeding is that ETC petitioners at least should be required, prior to 

designation, to demonstrate a commitment and concrete plan to provide coverage throughout the 

designated service area within a reasonable time after their designation.10  It is not sufficient that 

the actual support paid to CETCs will be low if they in fact serve only a few customers in the 

areas in which they have been designated as ETCs.11  The point is that a carrier should not be 

entitled to recover any support from the Fund if it is merely operating in areas that already 

provide sufficient return on investment, rather than making its services broadly available 

throughout high-cost service areas and thereby advancing the purposes for which the Fund was 

established. 

The coverage that ETC petitioners must demonstrate obviously need not extend to 

areas that are unpopulated,12 but should be ubiquitous in populated areas to an extent comparable 

to state carrier-of-last-resort obligations for rural ILECs.13  That type of coverage, which is 

necessary to provide a truly viable competitive alternative to wireline services, is not assured by 

the requirement in the Order that CETCs provide service in response to a reasonable request “if 

service can be provided at reasonable cost.”14  First, the standard in the Order allows CETCs to 

avoid service obligations in circumstances in which most ILECs would be required to provide 

service (albeit with some special construction contribution from the end user).  Second, the 

                                                 
9 Declaratory Ruling, Federal-State Joint Board on Universal Service; Western Wireless Corporation Petition for 
Preemption of an Order of the South Dakota Public Utilities Commission, 15 FCC Rcd 15168, ¶ 13 (2000). 
10 As noted in our recent comments, we are willing to accommodate the wireless carriers’ opinion concerning the 
appropriate duration for network buildout plans.  See ITTA/WTA/TDS Comments on Petitions for Reconsideration 
of ETC Designation Order, CC Docket 96-45, at 3-4 (Aug. 4, 2005) (ITTA/WTA/TDS Comments). 
11 See, e.g., Nextel Opposition at 4-5; Alltel Opposition at 3-4. 
12 See, e.g., Dobson Opposition at 3. 
13 See ITTA/WTA/TDS Petition at 5-6; ITTA/WTA/TDS Comments at 5.  Although it may not be necessary to 
subject CETCs to all “carrier of last resort” obligations imposed on incumbents, see CTIA Opposition at 5, state 
COLR regulations do provide appropriate guidelines for the scope of coverage that wireless CETCs should be 
required to achieve in their designated service areas.  ITTA/WTA/TDS Petition at 6. 
14 ETC Designation Order ¶ 22. 
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Order does not address the question of how a potential customer would be aware of the right to 

request service from a wireless CETC whose website and other coverage documentation simply 

indicate that network coverage does not extend to the potential customer’s location within the 

designated service area.15  

III. ETC DESIGNATION CRITERIA THAT TAKE INTO ACCOUNT THE IMPACT 
ON THE FUND WILL PROMOTE THE PUBLIC INTEREST AND THE 
INTEGRITY OF THE FUND 

The ITTA/WTA/TDS Petition’s proposed criteria for taking into account the 

impact of CETC designation on the USF, like our other proposals, are motivated by a desire to 

protect the integrity and stability of the Fund rather than by any anti-competitive or 

discriminatory intent.  It is not inappropriate for broader policy goals and priorities to be taken 

into account in decision-making on individual petitions.16  To the contrary, it would violate the 

statute for the Commission to permit the designation of individual ETCs in a manner that 

undermines the statutory universal service goals.17  Accordingly, it was entirely appropriate for 

the ITTA/WTA/TDS Petition to propose factors that might be considered by the Commission to 

ensure that the overall impact on the Fund is considered in individual ETC designation 

proceedings.   

As noted above, the specific proposals offered in the Petition are intended to 

ensure that USF support is distributed only in circumstances in which the benefits to consumers 

of designating an additional ETC justify the support to be paid.  Setting a per-line benchmark 

that requires regulators explicitly to balance the amount of support that would be paid against the 
                                                 
15 Again, this situation differs from that of wireline ILECs, who typically file tariffs with state regulators delineating 
the geographic area in which the ILEC is obligated to provide service and the procedure through which a potential 
customer may request (and expect delivery of) service.  We are not proposing that wireless CETCs be subject to 
similar state tariffing requirements, but only that the Commission adopt criteria to determine whether a CETC is 
prepared to provide service throughout a designated service area to an extent comparable to the ILEC. 
16 ARC Opposition at 10. 
17 Section 254 requires the Commission to adopt regulations implementing Section 214(e) that preserve and advance 
universal service in accordance with the principles specified in the statute.  47 U.S.C. § 254(a)-(b). 
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(perhaps limited) additional service that would be made available through the designation of an 

additional ETC is one eminently reasonable way to promote that policy.18

IV. MANDATORY GUIDELINES WILL PROMOTE CONSISTENTLY RIGOROUS 
STATE REVIEW OF ETC PETITIONS 

Several carriers opposing the Petition claimed that mandatory guidelines for state 

ETC proceedings are unnecessary because state proceedings have been sufficiently rigorous to 

ensure that the Fund is being distributed judiciously.19  Although we agree that some states have 

developed appropriately rigorous standards for ETC petitions, standards across the states have 

been inconsistent, and there have been instances of state regulators designating competitive 

ETCs with little inquiry or investigation of the petitioners’ qualifications or the effect of the 

designation on the public interest.  Allowing these inconsistencies to continue will undermine 

both the integrity of the Fund and the predictability of its administration. 

In objecting to mandatory guidelines, Dobson Cellular Systems, Inc. asserted that 

“the [argument] that mandatory guidelines are needed because states are designating ETCs 

simply to maximize support flowing to that state is, in Dobson’s experience, factually 

incorrect.”20  However, state commissioners themselves have raised this very concern in recent 

ETC designation proceedings.  For instance, the Washington State Utilities and Transportation 

Commission recently granted ETC designation to Cingular Wireless without a hearing and after 

making only cursory findings.21  Dissenting from the order granting the designation, State 

                                                 
18 The need for per-line benchmarks might be obviated if CETCs recovered support based on their own incurred 
costs rather than those of the ILEC.  In the absence of such a change to the CETCs’ basis of support, however, it is 
reasonable for the Commission to take into account per-line costs in considering the potential harm from authorizing 
high support payments to CETCs that may not be justified by the benefits that consumers would realize from the 
availability of another complementary wireless service provider.  
19 See, e.g., Dobson Opposition at 7-8; Nextel Opposition at 7-8. 
20 Dobson Opposition at 7. 
21 Order Granting Petition for Designation as an Eligible Telecommunications Carrier, Bellingham Cellular 
Partnership; et al. for Designation as an Eligible Telecommunications Carrier, Docket No. UT-043011 (April 29, 
2005) (Cingular Wireless Order) (attached as Exhibit 1). 
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Commissioner Philip Jones expressed concern that Washington’s designation procedures have 

not been sufficiently rigorous: 

I respectfully disagree with the result of this order.  I have 
previously voiced reservations about the financial sustainability of 
the federal high-costs funds.  The [ETC Designation Order] should 
give the Commission reason to pause and rethink its ETC 
designation process. . . .  We should not represent only the interests 
of the petitioners in their claims to gain as much of the federal 
largesse of the Universal Service Administration Corporation 
(USAC) as possible.  We also represent the interests of ratepayers 
who are paying an increasingly heavy burden to support universal 
service.22

In our experience, the concerns expressed by Commissioner Jones extend to other state 

proceedings as well.  In recent years, TDS Telecom has challenged orders in other states where 

designations were granted without, for instance, a hearing and without the proper findings and 

procedures.23  This evidence, coupled with the policy arguments made in the ITTA/WTA/TDS 

Petition and other comments in this proceeding,24 justify requiring state regulators exercising 

their statutory power to review ETC petitions to do so consistently with the statute and 

mandatory federal guidelines that expand on the statutory requirements.25

Dictating mandatory guidelines for state regulators reviewing ETC petitions will 

not, contrary to the Oppositions’ claims,26 deprive states of their statutory authority to designate 

competitive ETCs.  State regulators will continue to evaluate whether an individual petitioner has 

complied with the criteria and will determine whether the designation of the ETC is consistent 

with the public interest as more particularly defined by the Commission’s criteria.  Nothing in 

                                                 
22 Id. ¶¶ 34-40 (Jones, Comm’r dissenting). 
23 Request for Rescission of Order and Reopening of Case by CenturyTel and TDS Telecom Local Exchange 
Companies, Application of United States Cellular Corporation for Designation as an Eligible Telecommunications 
Carrier and Petition for a Declaratory Ruling, Docket No. 8225-TI-102 (Jan. 9, 2003) (Wisconsin Public Service 
Commission) (Attached as Exhibit 2). 
24 See generally ITTA/WTA/TDS Petition at 12-16; ITTA/WTA/TDS Comments at 7. 
25 47 U.S.C. § 214(e)(2). 
26 See, e.g., ARC Opposition at 12-13; CTIA Opposition at 9. 
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Section 214(e)(2) prohibits the Commission from providing state commissions with guidance in 

exercising their responsibilities under that section.  In fact, Section 254 of the Act expressly 

authorizes the Commission, in consultation with the Federal-State Joint Board, to promulgate 

regulations to implement all of Section 214(e).27  

V. THE COMMISSION HAS PREVIOUSLY REQUIRED ETC PETITIONERS TO 
COMPLY WITH CURRENT CRITERIA FOR ETC DESIGNATION 

Several wireless carriers oppose the proposal in the ITTA/WTA/TDS Petition to 

apply the current ETC designation criteria to pending applications for ETC designation and 

service area redefinition.28  The ITTA/WTA/TDS proposal is fully consistent with the procedure 

the Commission followed after it adopted the interim ETC designation criteria in Virginia 

Cellular and Highland Cellular,29 and no commenter has explained why this approach is not 

appropriate in response to the adoption of permanent ETC criteria in the ETC Designation 

Order.  Applying the current criteria to pending ETC petitions will further promote the integrity 

of the Fund by ensuring that USF support is not paid to any ETC in circumstances where such 

payment is not consistent with the public interest as currently understood by the Commission. 

                                                 
27 47 U.S.C. § 254(a). 
28 See Alltel Opposition at 7-11; ARC Opposition at 15-16; CTIA Opposition at 9-10; Dobson Opposition at 9-13. 
29 After publication of Virginia Cellular and Highland Cellular, the Wireline Competition Bureau issued public 
notices listing the then-pending ETC petitions and giving petitioners an opportunity to supplement their petitions 
with evidence showing that they satisfied the Virginia Cellular/Highland Cellular criteria and giving interested 
parties an opportunity to comment on the supplemental filings.  See, e.g., Public Notice, Parties Are Invited to 
Update the Record Pertaining to Pending Petitions for Eligible Telecommunications Carrier Designations, 19 FCC 
Rcd 6409 (2004).
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CONCLUSION 

  For the reasons set forth above and in the Petition, we urge the Commission to 

reconsider certain decisions made in the ETC Designation Order and to bring the rules in line 

with statutory requirements and fiscally-responsible policy to promote the long-term integrity 

and viability of the universal service program. 

      Respectfully submitted, 

       
      Gerard J. Waldron 
      Mary Newcomer Williams 
      John Blevins 
      COVINGTON & BURLING 
      1201 Pennsylvania Avenue, N.W. 
      Washington, D.C.  20004-2401 
      Tel.:  202-662-6000 
      Fax:  202-662-6291 
      Counsel to TDS Telecommunications Corp. 
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